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Social harmony has become a theme of current society, and scientific 
development is a mainstream of this era. At present China is in the stage which 
is full of important strategic opportunities and social contradictions in the 
process of economic and social development. Construction of criminal law is 
quite important to maintaining social stability、promoting social development 
and protecting the interests of citizens. As a new mechanism for handling 
criminal cases, Criminal conciliation is of great significance to properly 
resolving social conflicts、positively solving social disputes and maintaining 
social stability. China scholars’ in-depth study and practitioners’ multi-level 
exploration from various angles generate criminal conciliation system with 
Chinese characteristics. From legal origin of criminal conciliation, the article 
analysis the definition、the establishment of criminal conciliation and also 
explores its relationship with related criminal justice system such as lawsuit 
bargaining、case compounding、restorative justice and criminal conciliation. It 
comprehensively exposes the meaning of criminal conciliation system, offers 
own opinion for its current variety meaning. Though examining criminal 
conciliation system in different district, the article points out the current 
shortcomings of China’s criminal conciliation system, providing a useful 
thinking way for the improvement of it.  What is the value of criminal 
conciliation system? There is different sayings about it, but the mainstream 
holds a positive opinion. The article makes an value analysis and architecture 
of criminal conciliation system from aspects of society, law and cost. The 
criminal conciliation system which is unified and mature requires a solid 
theoretical foundation and abundant practical experience support. After 
comprehensive analysis of the legal profession in the criminal practice of 















a unified system of criminal conciliation system. Then it demonstrates 
comprehensively from aspects of elements of criminal conciliation 
system—application object, scope, applicable conditions, applicable phase, the 
settlement agreement, set-up program, and end-mean etc., making an active 
exploration to the construction of building criminal conciliation system. 
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第一章  刑事和解制度的法律渊源 
当前，学者对刑事和解制度起源于国内或是国外有着不同的见解。大
多数学者认为，刑事和解的理论和实践 早产生于西方国家①，即 1974 年
加拿大的“加害人和受害人之间的和解”运动。但是少数学者则认为刑事
和解制度 早产生于我国，②并例举 1941 年 7 月 21 日延安地方法院判决书
第 10 号的一个案例。笔者认为，我国虽然早有刑事和解的思想，弘扬“和
为贵”的精神，但缺乏具体概念的提出，及相关理论体制、制度的构建。
1941 年延安地方法院第 10 号判决书只是现代意义上我国刑事和解的一个
法律渊源。所以，从严格意义上来说，刑事和解制度起源于西方。 










会。随后，加拿大其他地区也积极参与这项活动。特别是 1995 年 6 月加拿
大通过的 C-41 号法案，因为引入了恢复性司法理念而成为加拿大刑法制度
的分水岭，也为恢复性司法在加拿大的适用提供了合法基础。③ 
                                                 
① 黄京平、甄贞、刘凤岭 .和谐社会构建中的刑事和解——“和谐社会语境下的刑事和解”研讨会
学术观点综述[J].中国刑事法杂志 ,2006,(5). 
② 同上 . 
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